REPUBLIC OF KENYA «
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IN THE HIGH COURT OF KENYA AT BUSIA =

JUDICIAL REVIEW NO. 3 OF 2014

REPUBLIC. .......o..vvovvesevesceesssscssesssesisersssanssssessessos APPLICANT
. - ;kﬁ .

VERSUS ~y B
THE COUNTY EDUCATION BOARD................0s....i05, 157 RESPONDENT

THE COUNTY DIRECTOR OF EDUCATION BUSIA. .......2N> RESPONDENT

AND
BRIDGE INTERNATIONAL ACADEMIES LTD.........EXPARTE APPLICANT
JUDGMENT [ e BUS
_ o
: . ,._j'[...j"'f {ﬂll

1. The ex-parte Applicant, Bridge International Academies

3

gzt

¥ e v
Limited is a limited liability company incorporated under the ~ Y“ﬂ/

Companies Act, Cap 486 of the Laws of Kenya. It describes

7

itself as an operator of low cost basic education institutions for .

the low income cadre of the Kenyan society. The 1s

Respondent is the Busia County Education Board (“the

Board"). Section 17(1) of the Basic Education Act, 2013 (“the

. G vy sap.
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Act’) establishes a County Education Board for every county
to act as an agent of the National Education Board. Its
functions are as provided by the Act. The 2nd Respondent is
the Busia County Director of Education. A County Director of
Education is the Secretary of the County Education Board and
is an appointee of the Cabinet Sec'ret'ary_ responsible for
matters relating to basic education andfraining. |

On 4 July, 2016 the ex-parte Applicant sought and obtained
the leave of this Court 6 “eommence judicial review
proceedings ogoig_s,;t;if‘hiﬁgtheéE'qﬁcﬁé’?én of the respondents as
conveyed in letters doteglii ABil, 2016 and 28" June, 2016
directing the cldsgﬂe"-&fg&g{l_Ii_h‘“e;»,,,;ex-pc:r’re Appliéon’r‘s_ schools in
Busia C-oun’ry."l_'-. AT”':fHe nme of granting leave the Court
dﬂ?'eété'd‘-‘?‘thé éénd |ed{fé to operate as stay of the respondents’
impugned dé‘c:isidﬁ.

Subseduem‘tli\? the ex-parte Applicant filed the notice of motion

application dated 20t July, 2016 seeking orders as follows:

“1. THAT:-

1. An order of certiorari to remove into this Honourable Court for the
purpose of being quashed the decision of the 1+ Respdndem of the
19" March 2016 vide minute 19/8/13/2016 and further as contained
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in the 2nd Respondent’s lefters dated 4th April 2016 and 29" June
2016 closing all Bridge International Academies in Busia County.

2. An order of cerliorari to quash the decision of the 15t Respondent to
close down the Applicant's academies before a Quality Assurance
Inspection has been carried out and a report tendered to the 1+
Respondent for consideration in line with the provisions of the Basic

Education Act.

2.THAT:-

a) An order of mandamus directed to the. 1\1yRespondénf commanding
the 1¢ Respondent to consider the Appﬂétmt' G#p{hdﬂon for
Prbv!slén of Basic

ines") as formulated

registration of its academies undel‘ 1he Aliemaﬂ

'q\

Education and Training Guidelg ?K(“AI*BE‘I Guide

..,_
“

n Aci

,,,,,

b) An order of mandamﬁﬁ to corﬂﬁal 1hé‘\*4d Responden’r and her officers

to allow ond/or ﬂireci ﬂqg S‘ﬁ pcn&e Quality Assurance and
Standards cers’ 40 ¢ i~§he "following Bridge /,acad}ntles:
Amhro Burnula, Bulia, Fu;."f‘:" Kaffkoko, Malaba, Mdfachi
Norﬁﬁuie Ojt}mi Poﬂ Vlétoﬁu Rugunga and §ié Port to determine

und/or esiab{ish wheiher ihe Applicant's academies comply with the

- requirements for reglsﬁdﬁon under the APBET guidelines as formulated
under Section 95(-‘3—) of the Basic Education Act.

3. THAT:-

a) An order of prohibition to restrain the 2nd Respondent and her officers
and or their agents from closing/shutting down the following Bridge
academies; Amagoro, Bumala, Butula, Funyula, Katikoko, Malabaq,

Marachi, Nambale, Ojamii, Port Victoria, Rugunga and Sio Port.

b) An order of prohibition directing the 2nd Respondent and her officers to
cease and desist directing and or interfering with the functions of the

respective Quality Assurance and Standards Officers in their
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defermination of the Applicant's applications for registration as per
the APBET guidelines.

4. THAT costs of this application be provided for.”

Before highlighting the grounds upon which the application is
based, | find it important to reproduce the letters containing
the decision the ex-parte Applicant challenges. There are
three letters exhibited by the ex—porte Appliconf. The first
letter which was written by the 2nd Respondem on ‘31t March,
2016 was addressed to the Spéb Céunty Direcfors of Education

within Busia County cnd smtes as foHoWs

Following the CEB Meeﬁng Md ah 190 March, 2016 vide Min,
9/18/13/20146 the board recomme”nded that all Brldge Academies
operating; In' ﬁ’usic cwmy bé"\

_Baslg ucoﬂon and Leagrning Institutions Registration

non—compﬂunce

AAAA

Commissloner fb enforce this directive.”

It seems Thq'r--.-fhe ex-parte Applicant immediately responded
to that letter and on 4th April, 2016 the 2nd Respondent

addressed the Director of the ex-parte Applicant as follows:

“RE: DIRECTIVE O LOSURE BRI INTERNATI L ACA IES
BUSI UNTY

We are in receipt of your letter Ref. BI/RC/BC/03/16 dated 1t April on the
above subject.
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Kindly be informed that the decision of the County Edueation Board of
19t March, 2016 vide Min. 9/18/13/2016 which was communicated to
you on 315t March, 2016 vide Ref. No. BSA/CDE/ED/10/12/135 still stands.

We wish to inform you that Bridge International Academies can qualify to
operate as Alternative Provision of Basic Education and Training (APBET)
schools and as such, you are advised to follow the guidelines for
registration provided by Ministry of Education, Science & Technology.
Once approved the Academies are registered and can legally operate.

Kindly comply with the recommendations of ﬂiér County Education

Board.

Thank you.”

s !G

por’re Applicant’s Dlrecfor by

.....

Board of gm \March, 20‘]"? Wide Min. 9/18/13/2016 which was
communiccﬂed fo you Vide lefter Ref. No. BSA/CDE/ED/10/12/135
coricernlngiclosure of Bﬁﬂge International Academies in the County.

The decision’ to c!ose the academies was to provide opportunity for the
County Educaﬁan Board to establish if they qualified for regisiration as
Alterndﬁwe Proﬁsion of Basic Education and Training (APBET) schools but
to date the schools are uniawfully operating. This was lawful instructions
which you either ignored or failed to comply. |
Based on the above facts, the directive of the County Education Board
still stands before any engagement for registration under the APBET

guidelines is initiated.”

A perusal of the statutory statement and the verifying affidavit

of the ex-parte Applicant's Director of Legal Services, An’rony
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W. Mugodo which were filed together with the chambers
summons application for leave disclose that the ex-parte
Applicant challenges the respondents' decisions on several
grounds.

The ex-parte Applicant's case is thofr the decision of the
respondents to close its schools was inchoate as no quality
assurance inspection report under the Alternative Provision of
Basic Education and Training GUidelines'(.“ABB{E'-Ea-:GUideIines")
had been done and presen?eﬁ fb the' 2"d R95ponden'r with a
recommendation f@ﬁ;\;ﬁlosurea If lis. the ex-parte Applicant’s

case that The de@’fsron Qﬂi?%i‘:he

"-.'.’.,..,:,.Re‘sponden’f was made in

excess of junsdlcmm os the 1-‘“l Responden’r had acted in total

..,_

'of ’rhe Ac’r by the Cabinet Secretary in

Sechon 95(3?*‘%%
consplfoﬂonwlfh the National Education Board.

The exipidﬁé’?Applicanf contends that the 1st Respondent's
decision is a nullity, invalid and void ab initio for being ultra

vires the delegated powers of the Cabinet Secretary under

the Act and the APBET Guidelines for the reasons that:
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(a)

(d)

L 2

Under sections 18 and 6é(2) of the Act, the respondents

can only give effect to the recommendation of a Quality
Assurance and Standards Officer to temporarily close @
school;

The respondents' decision on 19" March, 2016 to close the

ex-parte Applicant's schools in Busia C@wnty was arbitrary

as there was no recommendatioh de 15"3%{3 Board by

the various Quality Assurancéiand Standaitts, Officers to

close the schools;

Applicant's: Con‘remlon thct its applications for registration

of its:schools in BUSIO County had not been rejected to

~warrant the closure of the schools:

The'respondents have directed the Quality Assurance and
Standarads Officers not to inspect the ex-parte Applicant's
dacademies which is contrary to the Act and amounts to
failure to adhere to due process and partiality on the part

of the respondents; and
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(e) The respondents have indicated that the ex-parte
Applicant has failed to comply with sections 77 and 78 of
fhe Act which provides the conditions to be met before
the registration of a school but have at the same time
failed to either reject or accept its applications for
registration of its academies.

1 0. Itis the ex-parte Applicant's csser’rion'ﬁi‘m’@.}the dire_‘g-_:‘lﬂves issued

by the 2nd Respondent are recldéss mdiipiqgis‘fi'uﬂre‘dsonoble

and motivated by Ultenor\ _‘iﬁi’é‘e_g-"_"'a-n_d amount fo unfair

administrative actiog 'ﬂ’a-fho’r

(@) The respondeéis' lettémdono'f state why the ex-parte

Applicant 3 dcm o‘f qualify for consideration for

regiﬁfﬁfio&iﬂs APEETlschoois as contemplated under the
| lAPBET GUideI:ney
(Bl‘lisj~3"s.a;fhe resmnden’fs' letter dated 28" June, 2016 expressly
had urged the ex-parte Applicant to consider seeking
registration under the APBET Guidelines;
(c) It is malicious and unreasonable for the respondents to

shut down the ex-parte Applicant’s academies before
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1.

conducting a quality assurance inspection on those
academies;

(d) It is malicious and unreasonable for the respondents to
close the ex-parte Applicant's academies before
assessing whether they qualify for r_egis’rroﬁon under the

APBET Guidelines; """""ii";\\_“,_‘,_

cmd ﬁfelevmn’r onﬁ“ﬂtmsy conslderchons

THe ex-piﬂrle ﬁ@pllcd%t asserts that the respondents’ decision

w“d's-,;.grrived a}in breach of the rules of natural justice in that:

(a) Thé*’*i"fl.‘:!*‘f‘ﬂ%’épondenf did not inform the ex-parte Applicant
of the meeting whose agenda was to discuss the closure

of its schools:

(o) The ex-parte Applicant only leamned of the' decision

through the media as no notice was given to it:
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12.

(c) The respondents did not confront the ex-parte Applicant
with the evidence upon which the decision to close its
schools en masse was based;

(d) The ex-parte Applicant was not given a hearing before
Thé decision was made; and

(e) The 1t Respondent acted in a recklesé,:iggrﬁscn, selective

and discrimingtory manner,

was mischlevous dlscnr%‘ln

&‘a@ e E
GMQ :
?»"f 8

that the .

%ﬁher %f the respondents acted without any

xH

remmend%hon by a Quality Assurance and Standards

Offlcer’

13. The respondents opposed the application through a replying

affidavit sworn on 16" August, 2016 by Prof. Stephen Odebero
the Chairman of the 1% Respondent. The respondents’ case is

that they acted within the law in closing the ex-parte
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14,

15,

Applicant's schools. According to the respondents, they did
not breach the rules of natural justice and their decision was
reasonable, rational and lawful.

It is the respondents’ averment that the Act mandates them

to close schools that do not meet the requirements of the Act.

They contend that in the instant case Théﬂ%b&por’te Applicant

schools were ‘not g&mg .fc‘). be allowed to operate from
Jahuorigots

It i§ the respondents’ case that the ex-parte Applicant never
botheredito comply with the conditions for registration but
continued to operate illegally only opting to file this case after
its schools were closed. According to the respondents, the ex-

parte Applicant did not. appeal against the decision to close

its schools. The respondents contend that the ex-parte
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16.

Applicant is not entitled to the orders sought as it failed to
exhaust the dispute resolution mechanisms provided by the
Act before filing these proceedings.

The respondents assert that their action did not breach the
principles of natural justice as the ex-parte Applicant was

informed in writing that its schools hmd not met the

requirements for registration. The respo

they gave the ex-parte Appluccrﬁ‘\‘@n onorth}N to meet the

18.

that Buﬁﬂl Cowny ls%'r among the seven municipalities that

cr&zsuppose& to offer basic education and fraining under the
APBET @Wnes

The respondents contend that the ex-parte Applicant's
schools were inspected by the Quality Assurance and
Standards Officers and the claim that the officers were

prevented from assessing its schools is reckless, false and
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19.

20.

misleading. The respondents assert that the ex-parte
Applicant cannot use the registration of a business name to
circumvent the provisions of the Act.

In response to the respondents’ reply, the ex-parte Applicant
filed a further affidavit sworn on 26" September, 2014 by its
Director of Legal Services Antony W. Mudgado. The ex-parte
Applicant reiterates that the respon&%m,.:.,pred’@ggd the law

ed to discuss

by not informing it of the meeting that wasea

the closure of its schools.. Fuﬂmf“hc!&ng its schools the
respondents did not fisllow fﬁbprdﬂ&edure&owded by the Act
for closing schools. It is tkihs?;ggx—%e Applieonf’s firm position
that a school can oang clowd upon the recommendation
of Quality Assurance and S’rdndords Officers.

It Is also the ex-parte” Applicant's position that the Cabinet
Secretary’s statement in the forward to the APBET Guidelines
that most:schools operate informally due to failure to meet the
conditions for registration reflects the status of its schools. The

ex-parte Applicant asserts that it operates schools in informal

settlements and marginalized areas and it cannot meet the
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21,

22,

23.

requirements for registration which includes acreage, staffing
and facilities.

The ex-parte Applicant contends that the respondents have
not explained to the Court why the decision to close its
schools which was made in 2014 was withheld for a period of
three years. It asserts that the decision to close its schools
which was made in 2014 cannot be teligd upon due to the

passage of fime.

In parficular reference 1o ifg“"r;‘li._;" 0| gt:Malaba, the ex-parte

Applicant exhibite%uigﬁgf d‘-‘meeﬁng held on 17t June,

2013 by the 1¢ Re%ond which the school's registration
was approved. p |

The ex-parte A’ﬂ'ﬂpplicdm‘qsséﬁs that after the applications for
the registration, of ifsschools in 2014, it made improvements
and those improvements were accepted by the respondents.
In subﬁMs;m‘-"rhis assertion it points to a Standards Assessment
Report for its Port Victoria School. The report which was
attached to the verifying affidavit shows that the assessment,

which was conducted on 6 October, 2015, had

recommended the provisionqi registration of the school.
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24. The ex-parte Applicant states that it has been engaging the

25.

26.

Ministry of Education, Science and Technology and the Kenya
Institute of Curricuium Development in order to have its
schools recognized and regulated.

On whether its schools meet the requiremem‘s for registration

under the APBET Guidelines, the ex—por’re‘ Appllccnf asserts

that they do. Its case is that in the ”_;tlcs reTéﬁsed for the

Kenya Population and Housmg G’énsus Gaa‘ W‘Tausm County

for conferment ofia rﬁﬁmmpol tus on a Town is a population

between 70,000 ond 2:49 000~=f651den1s

The issu‘és&-’rhd’r‘*ﬁequiré@"‘:’rhe determination of this Court are:

a) Whether the respondents’ decision to close the ex-parte
Applicant's schools was in excess of its jurisdiction:;

b) Whether the respondents acted in breach of the rules of

natural justice;

C) Whether the ex-parte Applicant is entitied fo the remedies

sought; and
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27,

d) Costs of the application.

The purpose of judicial review is to ensure that public bodies
execute their mandates within their statutory remit while at the
same time ensuring fairness by complying with the rules of
natural justice. There is alsc the need to ensure that those
decisions are rational. The boundaries of judicial review were
demarcated by Lord Diplock in the fameous case,of Council of

Civil Service Unions v Minister for the ‘Ciyil Sen\lce[’le ALL ER 935

thus:

admisisirath h;&ﬂon is subject fo control by judicial
\\WOU'M\I "legality,” the second "irationality”
) ,\N__‘(all ropriety.”........

W “Illegw as%g grouﬁif for judicial review | mean that the decision-
muaker must’ mderiﬁmd correctly the law that regulates his decision-
melﬂngpower%nd must give effect to if. Whether he has er not is par
excellem,g,mciable question to be decided, in the event of dispute,
by those persons, the judges, by whom the judicial power of the state is
exercisable.

By “irrationality” | mean what can by now be succinclly referred to
as "Wednesbury unreasonableness”

(Associated _ Provincial  Picture Houses Lid, v. Wednesbury
Corporation [1948] 1 K.B. 223). It applies to a decision which is so
outrageous in its defiance of logic: or of accepted moral standards that
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28.

no sensible person who had applied his mind to the question to be
decided could have amived at it. Whether a decision falls within this
category is a question that judges by their training and experience
should be well equipped to answer, or else there would be something
badly wrong with our judicial system.

| have described the third head as "procedural impropriety” rather than
fallure to observe basic rules of natural justice or failure to act with
procedural fairness towards the person who will be affected by the
decision. This is because susceptibility to judicial rmew under this head
fo o%ve procedurol

ative \mmu f
iy A
its jurisdiction is conferred, even where“\h@ph faﬁ&e W\hﬂj Involve any

denial of natural justice.”

Justice Kasule of UgondataexngeG m@me@nung of illegality,

irationality and procedurol lﬁ‘!ﬂropﬂhy in the case of Pastoli v

Kabale District Local Goveﬂhém c:o%ncu & oihefs [2008] 2 EA 300

when he stated that:

Inordar to succeedin an application for Judicial Review, the applicant
has to show that the décision or act complained of is tainted with
ilegality, inaﬂbnallfV“'and procedural impropriety: See Council of Civil
Service Union v Minister for the Civil Service [1985] AC 2; and also Francis
Bahikiwe Muntu and others v Kyambogo University, High Court,
Kampala, miscellaneous application number 643 of 2005 (UR).

Hlegality is when the decision making authority commits an error of law
in the process of taking the decision or making the act, the subject of the
complaint. Acting without Jurisdiction or ulfra vires, or contrary to the
provisions of a law or its principles gre instances of illegality
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'

Irrationality is when there is such gross unreasonableness in the decision
taken or act done, that no reasonable authority, addressing itself to the
facts and the law before it, would have made such a decision. Such a
decision is usually in defiance of logic and acceptable moral standards:
Re An Application by Bukoba Gymkhana Club [1963] EA 478 at page 479
paragraph “E".

Procedural impropriety is when there is failure to act fairly on the part of
the decision making authority in the process of taking a decision. The
unfairness may be in non-observance of the Rules of llafural Justice or to
act with procedural fairness towards one to ﬁse ﬂected by, the decision.
It may also involve failure to adhq? and ﬂbsem;pl_'oc:edhral rules
expressly laid down in a statute Qr leglﬁ&ﬁve Iri' ‘ MW which such
authority exercises jurisdiction & Me H ndecmon (Al-Mehdawi v

Secretary of State for the Hon%ﬂsp%enf‘ 990] AC 876)."

e

The grounds upon@hrch Jydlém re\ﬁew can be granted are

'!ﬂmx 1y
M i i

not limited. ﬁ?xdtc;&h rewewf’ﬁ an lmpor?ont tool which the

courts use fo’"-énsuréimtho*"‘-”'j"‘""“"-‘bfﬁcers and bodies vested with
cm&ﬁwnonm%ﬁ&mtuibry authority exercise their powers in
’rhe best rn'.f'wesﬁ*&spf the society. Nyamu, J (as he then was)

enurﬂmmed §ome of the grounds for grant of judicial review

orders in Republfc v Vice Chancellor, Jomo Kenyatta University of

Agriculture and Technology Ex-parte Cecilia Mwathl and another [2008]

eKLR as follows:

“1. Where there is abuse of discretion.
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31.

2. Where the decision maker exercises discretion for an improper
purpose.
Where the decision maker is in breach of duty to act fairly.

4, Where the decision maker has failed to exercise statutory discretion
reasonably.

5. Where the decision maker acts in a manner to frustrate the purpose
of the Act donating power.

6. Where the decision maker fails to exercise dﬁmeﬂon

F Where the decision maker fetters the dlscreﬂon d&en

<<<<<

Act, 2015. Section 4 of ’rhdf Ac1 émphds s comphonce with
the rules of natural justice. . .

The remedies availabile in juditial review and their efficacy

was explained by Thé’ﬁ@ouﬁ f Appeal in Nairobl Civil Appeal 266
of 1995 'Kenya' Natictial. Examination Council v Republic ex-parte

Geoffrey Gofi’i‘en]l Njoroge & 9 others when it stated that:

“That now brings us to the question we started with, namely, the efficacy
and scope of mandamus, prohibition of certiorari. These remedies are
only available against public bodies such as the Council in this case.

What does an ORDER OF PROHIBITION do and when will it issue? It is an
order from the High Court directed to an inferior fribunal or body which

forbids that tribunal or body to continue proceedings therein in excess of
its jurisdiction or in contravention of the laws of the land. It lies, not only
for excess of jurisdiction or absence of it but also for a departure from the
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rules of natural justice. It does not, however, lie to correct the course,
practice or procedure of an inferior tribunal, or a wrong decision on the
merits of the proceedings - See HALSBURY'S LAW OF ENGLAND, 4t
Edition, Vol.1 at pg.37 paragraph 128. When those principles are applied
to the present case, the Council obviously has the power or jurisdiction
to cancel the results of an examination. The question is how, not
whether, that power is to be exercised..... The point we are making is
that an order of prohibition is powerless agalrist a decision which has
already been made before such an order is issued. Such an order can
only prevent the making of a decision. That, in our understanding, is the

efficacy and scope of an order of prohiblﬂon.

The next issue we must deal with Is_thls Vlhaf is'fhe scope and efficacy
4 i v)a'aum 1 HALSBURY'S LAW OF
ENGLAND, 4™ Edition Volume ‘l“gi pdw 111 Fm PARAGRAPH 89. That

:ﬂ l?‘ i Hy
learned treatise says:- ‘

“The order of mqndarms is oﬁ-ﬁm %nsive remedial nature, and is,
in form, a commdm:l Is""" from ihb High Court of Justice, directed to
any person, cdmoratf% or INéAsF Hribunal, requiring him or them to do
some parfiéular fhin ihémn specified which appertains o his or their
oﬁet MHIS In’ﬁe nature wof a public duty. Its purpose is to remedy the
defects of ]Uﬁce dhg accordingly it will issue, to the end that justice may

be done, in all ¢ases ‘where there is a specific legal right and no specific

legal remedy fm’ enforcing that right; and it may issue in cases where,
although there Is an alternative legal remedy, yet that mode of redress is
less convenient, beneficial and effectual.”

At paragraph 90 headed “the mandate” it is stated:

“The order must command no more than the party against whom the
application is made is legally bound to perform. Where a general duty is
imposed, a mandamus cannot require it to be done at once. Where a
statute, which imposes a duty leaves discretion as to the mode of
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32,

performing the duty in the hands of the party on whom the obligation is
laid, @ mandamus cannot command the duty in question to be carried

out in a specific way.”

What do these principles mean? They mean that an order of mandamus
will compel the performance of a public duty which is imposed on a
person or body of persons by a statute and where that person or body of
persons has failed to perform the duty to the _deiriment of a party who
has a legal right to expect the duty to be performéd,....

To conclude this aspect of the matter, an qqer of mcmdamus compels
the performance of a public duty imposed w Mte whbh m person
or body on whom the duty is lmposmxdfaﬂs dq‘ ’WW pbrform the
same. If the complaint is that theliul has‘heen V&ongly performed, i.e.
that the duty has not beet. perfos :&ﬁ‘émq;mmﬁ‘ to the law, then

mandamus is wrong remedy M ppp'w\ {or because, like an order of
prohibition, an order of mandarﬁth carlﬂbt quash what has ailready

“f } can quash a decision already

made and an order of certiorari MII;%ue if the decision is made without
or in excess of ]uﬂsdt‘dﬂon, Onmlke the rules of natural justice are not
complied with or for such Ime reasons.”

been done. Only an otder ‘

Having stated the cp‘bﬁcqble law, | will now proceed to apply
fhat law fo the facts of this case. The ex-parte Applicant
accuses the respondents of acting in excess of jurisdiction. Its
position is that the decision to close its schools was not based

on the reports of the Quality Assurance and Standards Officers

as required by Section 66(2) of the Act.
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33.

34,

35.

Section 66(2) provides that:

“An officer appointed under this section shall have power to recommend
temporary suspension of operations of institutions o the County
Education Board for a specific period until the basic standards are met.”

The cited provision cannot be read in isolation. It must be
read in the context of Part IX (sections 64-75) of the Act which
provides for Standards, Quality Assulronce and Relevance.
Section 66 specifically provides for:&heé,.R.owem.-,of Quality
Assurance and Standards Off cers A rect!hng of Bart IX clearly

\1

shows that those provmws cﬁa@

‘;.1‘40 m'mnl’ror the quality

and standards of t

"'-ﬁ 2

provide basic: edu&hon&%aﬁ%g.

h-

The provm ppﬂ%“ :
Part X (93&:1

i ) théﬂ are already registered to

|ws’frohon of schools are found in

‘76 &ﬂ Part X provides for ficensing,
rsg1s'rrohcm»pntﬁ%ﬁ@g&éﬁitcﬁon procedures in basic education.
It istonly ofteﬁix,\?;eon..épplicoﬁon for registration is approved that
the COL}H‘WL;"EdUCQﬁOH Board informs the office representing
the Education, Standards and Quality Assurance Council (“the
Council") at the county in the case of a pre-primary, primary
or secondary schoolf —- see Section 76(4). Other roles played

by the Council are found in sections 81 and 82 of the Act.
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36.

Under Section 81 the Cabinet Secretary is expected to, in
consultation with the Council and the relevant stakeholders,
establish guidelines and prescribe rules and regulations for the
establishment, licensing, accreditation and registration of
basic education and ftraining institutions. As provided by
Section 82, before a basic and training insﬁu‘ﬁon is registered
by the County Education Board, it rr%%bemspbg;fedby the

Council to ensure due comﬁﬁnnceﬁ‘-?ﬁyith‘}'."*Heﬁ. standards

formulated and developed e {"h“the A\ET

In the case before me; The=expdh§e Abﬁﬁtcnf's submission is
aimed at conflating the rolés of the Council in the processing
of an application for the ‘rﬁﬁg’rroﬁon of a school and the
inspection of an alreddy registered school. This is not correct
as these two roles are'distinct. On one hand the Council's role
is to establish whether a proposed school meets the standards
for registration and on the other hand the Council's role is to
ensure that a school which is already registered continues
meeting the standards. 1t is only in the case of an already

registered school that the Council can recommend

temporary closure under Section 66(2). It cannot exercise
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38.

such power in the case of a school whose registration is still
being processed. It is not possible for the Council to
recommend the temporary closure of a school which is not
yet registered for it is only a registered school that is by law
allowed to operate. The ex-parte Applicant's assertion that
the respondents could not close ifs schools without the
recommendation of the Council therefore lacks legal

foundation.

The 1 Respondent is the“ y.mandated to determine,
based on the poroWs se{mowm in the Act and regulations,

whether a school sﬁpuld

'_Q.zk__QiMed Where an gpplication

s.-,-.-,.

1, Thquf&t:hool if olreody established is

\'nn

shut dom Thw powﬂaﬁpelongs to the 15t Respondent and the

for reglsfrqtgpn ué*m,e'

argumetit.. ?Hm ’rhé“ Ist Respondent can only accept
ob@]iccﬁons-yior régis’rro’rion but cannot close down schools
operafitigwithout registration is not based on any identifiable
law.

There was the ex-parte Applicant's assertion that the
respondents ought not to have closed their schools as they

were qualified for registration under the APBET Guidelines. This
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submission has no foundation as the APBET Guidelines wert
launched in 2016. All the ex-parte Applicant's applications foi
registration of its schools were made prior to the inauguration
of these Guidelines. Indeed the ex-parte Applicant was told
by the respondents through the letter dated 4t April, 201 é that

its institutions could qualify for registration asiAPBET schools but

it was to follow the registration guidg
Ministry. At the moment there is' no e‘%d ‘.

parte Applicant has made dﬁvwsc&hon‘%r the registration
of its schools under the: APBET. Gdﬁg_iineé. “Whether or not the
ex-parte Applicant!s schowls.are‘qualified to be registered as
APBET schools is asmatter fro‘ bg@onsidered by the respondents
when the applications c:”re made. This is not an issue for
consideration in these proceedings. The respondents cannot
at this stage be compelled to consider applications that have
not been made.

Looking at the papers filed in Court by the ex-parte Applicoht,
there is no basis upon which to reach the conclusion that the
respondents acted illegally by ordering the closure of its

schools. Indeed the ex-parte Applicant’s applications to have
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its schaals reqistered were reiected meaning that its schook
could not operate.

The ex-parte Applicant claimed that it was not notified of the
rejection of its applications for registration of its schools. It also
submitted that since decision to reject the registration of its
schools was made in 2014 it is unreasonable to implement the
said decision in 2016. The ex-parte:Applicant's arguments
cannot be accepted. The evidence availed in this case
shows that it was immedig’réﬁﬁﬁ“iﬂmneér-obou’r the rejection of
the application for.z‘gmis’rr&i@n of its schools. The ex-parte

:';-1"',

Applicant was tol

hat iikas expected to do in order for its

i

schools ’roqucflf'rior"ﬁgjs’rrchm There is no evidence that it
tried to meet the coh@iﬁo—n.s.t;r explain to the respondents why
it could et meet the eonditions.

Between 2014 and 2016 there has been exchanges of
correspondences in an attempt to resolve the impasse. The
ex-parte Applicant cannot therefore be allowed to claim that
the respondents delayed in implementing the decision to

close its schools.
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44,

The second issue is whether the respondents complied with
the rules of natural justice in closing down the ex-parte
Applicant’s schools. The rules of natural justice require fairness
in the decision-making process. The ex-parte Applicant
contends that it ought to have been called to the meeting of
19t March, 2016 as that is the meeting thc%ecled the fate of
its schools. o

The documents exhibited by both'sides shpw Mrthe ex-parte

Applicant was given the op y 16 pré&en’r its side of the

story before it was da;!@ided"*#}acf.ﬁf"l'ﬁ-.zschodk*’in Busia County be
closed. There was no neetifor d%ralwheoﬁﬁg as the ex-parte
Applicant had put dmos.l!s |’rsﬁcse in writing.  The rules of
natural justice were ihﬁarefbré not breached in regard to the
meeting of 19t March, 2016.

The third issue is whether the ex-parte Applicant is deserving of
any orders. The respondents assert that the ex-parte Applicant
is not deserving of any orders as it failed to exhaust the other
mechanisms provided for resolving the dispute before
commencing these proceedings. There are two legal

principles applicable to this argument.
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45. The first principle is that where the law has established the

46.

procedure for resolving a dispute that procedure should be
followed. Judicial review is thus not available where the
Constitution or statute has established the procedure for
dealing with a given dispute - see Kipkalya Kiprono Kones v

Republic & & others [2006] eKLR and The Speaker of the National
Assembly v James Njenga Karume, Civil Appeal No. 92 of 1992.

The second principle is that judiélal review is a remedy of last

TR T

resort which can be deme .amigppticant has failed to

it

exhaust the ofher gllo% réﬁaednes before invoking it.
However, where ,jpquk%evf&«_ is the ‘most  efficacious

remedy, an opﬂkccm rnoy rng\Je the Court for orders. This

.....

Administrative Law, 9% Bdition, 2008 at Page 703 thus:

"Iﬁ-.;\‘_gprinclple “@ere ‘ought to be no categorical rule requiring the
exhdﬁ‘pﬁon of _-giiimlnlstraﬂve remedies before judicial review can be
granted-."""‘f"’ﬂx@ﬁél aspect of the rule of law is that illegal adminisirative
action can be challenged in the court as soon as it is taken or
threatened. There should be no need first to pursue any administrative
procedure or appeal to see whether the action will in the end be taken
or not. An administrative appeal on merits of the case is something quite
different from judicial determination of the legality of the whole matter.
This is merely to restate the essential difference between review and
appeal which has aiready been emphasized. The only qualification is
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48.

that there may occasionally be special reasons which induce the court
to withhold discretionary remedies where the more suitable procedure is
appeal.”

The matter at hand is one to be guided by the second

principle. Section 85 of the Act provides that:

“Any person aggrieved by the decision of County Education Board
under this Part may, within thirty days of being nofified of the decision,
appeal against such a decision to the Educcrﬂ&h Appeals Tribunal
established under section 93."”

Accreditation Proceduresm Bdﬁ Edlbmﬂmn A challenge to

the rejection of ’rhe ex- porre Aapphc'&m s applications for the

registration of its schools wds‘ thefbfore a matter within the

jurisdiction of Educ@hon ADE: ""ls Tribunal. Even if the ex-parte
Applicant for any reasonh believed that its case did not fall
under Part X, it is still clear that Section 93 provides for appeals
against the decisions of the County Education Board
generally.

The ex-parte Applicant's act of faiing to challenge the
respondents’ decision at the Education Appeals Tribunal
before approaching this Court is contrary to Section 9(2) of

the Fair Administrative Action Act, 2015 which requires any
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50.

person aggrieved by an administrative action to first exhaust
all the mechanisms, including internal mechanisms for appeal
or review, and all remedies available under any other written
law before resorting to the judicial review jurisdiction.

Be that as it may, | hold the view that the window for direct
access to the courts for judicial review relief should not be
completely shut. In certain instancedihe intervention of the

Court may be urgent and tmpercﬁﬁte Ye) mo’r rescm to statutory
L.

"E_'; g
itk

procedure may result in 1(re d&'ncge to an applicant.
E\%"t\‘s

In such instances 1 ‘mouﬂ“\wnl f&}l bock on its constitutional

u—‘. i

supervisory mcndd& cnq‘MIhdi‘whlch is just. | also think that

\ @pplicant for orders of judicial

review, {twouldd beﬂc‘.‘&k)us tc.;f dismiss a meritorious matter for
the mmple remaon A:H\&t {he applicant did not resort to other
remedies be‘i’are seekmg judicial review.

In view m%ct | have stated in this judgement it follows that
the ex-parte Applicant’s case substantially fails as the grounds
for grant of judicial review orders have not been met.

However, the ex-parte Applicant did adduce evidence that

two of its schools may have been registered or recommended
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for registration. The application for registration of a school is
made and considered in reference to the circumstances of

the particular school. It is therefore not clear why Port Vlcjona
.-._._.__:_51.— =

e

and Mclot;a schools were closed. These two schools should

_ﬁ._.—-—""'"'_

continue their operations.
Consequently, an order of certiorari will iss¢ée calling into this
Court the respondents’ decision ‘iictesing the ex-parte

Applicant’s schools at Port Victdfia ondwcm*&bﬁond having

the decision, in so far as it refl‘m th&'x:twdﬁchools, quashed.
Having issued that order ’rhéﬁe is m need“ for issuing orders of
mandamus or proh!bmon s#mhemlse fhe ex—parte Applicant’s
application in respect of ’rhe mfher schools fails in its entirety
and the same is dismissed. | P\ t/}fx e fo@w \-/4

GV — WA Dor  Yar/i
In the interest of the affected children, the respondents’
decision to close the ex-parte Applicant's schools needs post
judgement management. As such the respondents' decision
to close the schools shall be suspended so that the schools
shall remain open until the end of the current school term.

Meanwhile the respondents will secure placements in public

schools for all the children in the schools to be closed. This will
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enable the children to start the coming term in their new
schools. The respondents will file in Court the placement lists
indicating the names of the pupils, their new schools and the
evidence of acceptance by the new schools. This should be
done within 45 days from the date of the delivery of this
judgement. The parents of the affected children are at liberty
to take their children to schools of thelfighoice.

53. In view of the outcome of ’rhisaﬂappﬁcdﬁon»-‘Wféﬁucppropricte

:{,‘1 "

order on costs is fo ask 1he‘““_‘._‘

es t8imeet their respective

costs of the h’ugchom‘m‘ws sd‘%rder’@m

Dated, sngned and denve%d aﬁ*ﬁ?ﬁu ’rh|§ 16t day of February, 2017
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